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OFFICE OF THE MAYOR

November 10, 1997

Office of the Secretary
Federal Communication Commission
Washington, DC 20554

Dear Secretary Caton,

Re: MM Docket No. 97-182

We would like to respond to the proposed rule making that would pre-empt state and
local zoning and land use restrictions on the siting, placement and construction of
broadcast station transmission facilities.

Approximately forty years ago, the City of Rocky Mount adopted its first land use plan
and zoning ordinance, appointed a Planning Board and Zoning Board of Adjustment, and
adopted an ordinance setting forth land development standards. We also hired our first
professional full time land use planning director at that time. We did these things for
several reasons. One was to develop a set of policies that would provide for the orderly
development of our community as a safe, attractive, healthful place in which to live. By
fom1ally adopting these policies, we intended to ensure stability, predictability, and
consistency over time as staff, appointed citizens, and elected officials change.

Another reason was to create a process for public involvement in land use development
decisions. Private development plans do impact the community in various ways and the
community expects an opportunity to learn about development proposals and express
their views about them. The process we have in place serves to resolve differences
between developers and nearby property owners and, in my years of experience as
Mayor, I would have to say that this part of the process is most important.

I am proud to say that our community has grown from a small town of 32,150 in 1960, to
58,000 in 1997 with the help of our land usc plans, zoning and development regulations,
and our planning process. We h8.ve seen many changes in this span of time and we have
accommodated these changes quite well.
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I believe that the Commission would be well-advised to allow local authorities to address
the neighborhood level interest in the placement, construction or modification of
broadcast transmission facilities. We have a set of policies and processes in place that
have served us well over the years and they will enable us to address these facilities in an
orderly manner. Pre-emption of local land use policies and processes will not eliminate
community interest in these facilities but rather, in my opinion, will transfer the forum for
these matters either to the courts or to Washington.

We are mindful of the Industry's requirements for timely decision making and fair
treatment. We feel that prescribed time periods for processing requests are an
unnecessary intrusion on our affairs. We attempt to handle the people's business in a
timely manner and we are accountable through the electoral process for meeting this
expectation.

Further, we attempt to balance the community's needs and individual developer's needs
as fairly as possible using our best judgment. In the event any party feels that we have
failed, the courts exist for the purpose of resolving questions of fairness and decision
making based on matters of fact. Pre-empting local land use regulations and processes
ignores the system in place for pursuing recourse.

We have, with our land use regulations and processes in place here in Rocky Mount
processed permits for the construction of cellular phone towers and PCS towers. This, to
me, is evidence that the system is working as it was intended.

I would encourage the Commission to respect local governmental authority to govern
land use matters and to respect the judiciary's ability to resolve issues in this area that
either the Industry or the individual property owner may feel we have addressed
inadequately.

Sincerely yours,

~~~
Frederick E. Turnage,
Mayor
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MM Docket No. 97-182Preemption of State and Local Zoning and
Land Use Restrictions on the Siting,
Placement and Construction of Broadcast
Station Transmission Facilities
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NOTICE OF PROPOSED RULE 1\1AKING

Adopted: August 18, 1997 Released: August 19, 1997

Comment Date: October 30, 1997
Reply Comment Date: December 1, 1997

.By the Commission:

1. Introduction

1. The Commission is undertaking this proceeding to consider whether and in what
circumstances to preempt certain state and local zoning and land use ordinances which present an
obstacle to the rapid implementation of digital television ("DTV") service. Such ordinances may
also serve to unduly inhibit the resiting of antennas made necessary by the implementation of
DTV or stand as an obstacle to the institution and improvement of radio and television broadcast
service generally. This issue has been brought before the Commission in a "Petition for Further
Notice of Proposed Rule Making" flIed jointly by the National Association of Broadcasters
("NAB") and the Association for Maximum Service Television ("Petitioners").l While that
Petition raises a number of issues crucial to the successful roll-out of digital television, it also
raises a number of questions concerning the scope of any preemption of state and local laws and
ordinances and the need to exercise that authority.

lli petilian WJ: liltd in the ~~n'l Di(LW relc~n p~mdint FL'tll Rtmt a.nd Ol'1ler in M!lI Docket No. l7·m, rcc 97·11 G (!t:il 22,
/997)("rifth Rtcort a.nd Order"), 6Z r.R. 2G996 (M1Y 16, 1997). rhe C4nunisr..'ln v.-il!, hOll'lm, ~1! ~e Petiwn l..: Del fild pn.-;J:Ut to 47 C.r.R. §
1.401 seekin!, the i!l..1ituwn of 1 new rule l:l.lkbt pl'llccedillg.



II. Background

Federal Communications Commission FCC 97-296

2. Iii our Fifth Report and Order in the DTV proceeding, we adopted an
accelerated schedule for constroction of DTV transmission facilities to ensure the
preservation of a universally available, free local broadcasting service and the swift
recovery of broadcast spectrum. Under the constroction schedule. set forth in the Fifth
Report and Order, affiliates of the top four networks in the top 10 inarkets are required to
be on the air with digital signals by May 1, 1999. Affiliates of the top four networks in
markets 11 - 30 must be on the air by November 1, 1999. Under this schedule, more than
half of all television households will have access to multiple channels of digital broadcast
television programming by November 1, 1999. All other commercial stations are required
to constroct their DTV facilities by May 1, 2002, and all noncommercial stations must
construct their DTV facilities by May 1, 2003. 2 Subject to biennial review, and certain
statutory exceptions, the current target date for all stations' return of their analog spectrum
is 2006. 3

3. Petitioners state that this accelerated DTV transition schedule will require
extensive aild concentrated tower construction. They estimate that 66 percent of existing
television broadcasters will require new or upgraded towers to support DTV service,
involving an estimated 1000 television towers. Moreover, they state, as a result of the
increased weight and windloading of DTV facilities and other tower constraints, a number
of FM broadcast stations which have collocated their FM antennas on television towers will
be forced to relocate to other existing towers or to construct new transmission facilities.

4. In addition to the logistical problems of modifying and constructing a significant
number of towers (e.g., scarcity of construction crews, weather delays, supply shortages),
Petitioners state that there "is an array of obstacles arising from state and local regulation
of tower siting and construction" including environmental assessments, "fall radius,"
collocation and marking/lighting requirements, and concerns with interference to other
electronic devices. 4 Petitioners are particularly concerned with the delays resulting from the
administration of such restrictions, noting that multiple levels of review can last for several
months, and that when appeals are involved, the process can take several ye~s.5

Fifth Rtmt aDd Or!er, E!E!:! 1I'n 99, 100. $to Ab BUtW Budget Act aI 1997 ("BBA"), M. L. 105-33, 111 sw. m (1897)
(c:/i:d Ii H He. § 309(J)(14)(AHB))(e:bbliilint mtmry brte! un ~r reM of the w1Dt ~ee!ruJ:laDd Slttint GU! e1:lpmu; b thtl deue).

Pltifu~ 11 p*, 7·15.
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5. In order to meet the Commission's DTV construction schedule, ~etitioners ask
the Commission to adopt a rule that would permit the Commission to preempt state and
local zoning and other land use regulations to the extent they unreasonably prohibit or delay
the DTV roll-out and other ongoing broadcast transmission facilities construction. They
argue that the Commission has the legal authority to engage in such preemption where it is
pursuing an objective within the scope of its Congressionally delegated authority and non
federal regulation stands as an obstacle to the accomplishment and execution of that
objective. Both criteria, Petitioners assert, are present in the instant matter.

6. Petitioners propose a rule which provides specific time limits for state and local
govemment action in response to requests for approval of the placement, construction or
modification of broadcast transmission facilities. The rule proposed by the Petitioners,
attached as Appendix B, would require action within 21 days with respect to requests to
modify existing broadcast transmission facilities where no change in location or overall
height is proposed or to strengthen or replace an existing broadcast transmission facility.
Action would be required within 30 days with respect to requests to relocate existing
broadcast transmission facilities from a currently approved location to another location
within 300 feet, to consolidate two or more broadcast transmission facilities at a common
tower or other structure or to increase the height of an existing tower. All other requests
would have to be acted upon within 45 days.6 Failure to act within these time limits would
cause the request to be deemed granted.

7. Additionally, the requested rule would remove from local consideration certain
types of restrictions on the siting and construction of transmission facilities. Petitioners
would categorically preempt regulations based on the environmental or health effects of
radio frequency ("RF") emissions to the extent a broadcast facility has been determined by
the Commission to comply with its regulations and policies concerning emissions;
interference with other telecommunications signals and consumer electronics devices as
long as the broadcast antenna facility has been determined by the Commission to comply
with its applicable regulations and/or policies concerning interference; and tower marking
and lighting requirements provided that the facility has been determined by the Commission
or the Federal Aviation Administration to comply with applicable tower lighting, painting

CI1ntr= tddrr.::d the oVtrllp betf.1en rtili W ~C1l IJld ledln! ~gcll!:t'j ~rily om bnr mint In thl =iliIt If per::lul tirtk::l we:
~ In thl Ttl:colllJnnnlnfuns Act of 1995, P.L. No. 10i·IOi, 110 Sill 56 (l99S), codified I.l i7 v.s..c. § 151 tl uq. ("199S Ttltea~ns

!:t"). fie m...irte dm n~~ h~Q;lver, (et om t Epecim tim! fn=.I ;iflli 'liM t nil or ~:l.l tCill"'.mnf llIn:t a:t In t ~e:t, nfW, ~ ~quirt: ti1I the
~ If Iml wthority 1ct within 1 ~l.::In1blt tim!. i7 D.s.c. J m(c)(7)(B)(il) ("A s:ili or ~cl.l tORl'D.Jntnl or In;t:e:ilility~ WI! 1:1 I~ 1llJ

~ lor lllthorizililn b pUce, con..1ruc~ or r.:di.; per-.lIn31 "';:-:!e::: mike f'l_'"ili&s V;:.ili:l I ~ll:nlb~ pe~d of lim: Utlr ~l ~qtIe:l I: ta1y filid ;;'!l m:~

tm.~nt or i!l..1rIu:lentilily, tilint into a::oun! the n1.~ aM t::pe :f ru:~ ~~d.")
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8. Further, the rule would preempt all state and local land use, building, and
similar laws, rules or regulations that impair the ability of licensed 'broadcasters to place,
construct or modify their transmission facilities unless the promulgating authority can
demonstrate that the regulation is reasonable in relation to a clearly defined and expressly
stated health or safety objective other than the categorical preemptions described above.

9. To provide for expeditious review, the Petitioners' proposed rule requires that
any state or local government decision denying a request be in writing, supported by
substantial evidence, and delivered to all applicants within 5 days.7 Any broadcaster
adversely affected by any such action could, within 30 days of the decision, petition the
Commission for a declaratory ruling on which the Commission, in tum, would have 30
days in which to act.8 The rule would also authorize the Commission to administer dispute
resolution.

ill. Discussion

10. In the Fifth Report and Order, we found that an accelerated roll-out of digital
television was essential for four reasons. We found that absent a speedy roll-out, other
digital television services might achieve levels of penetration that could preclude the
success of over-the-air digital television, leaving viewers without a free, universally
available digital programming service.9 Second, we detennined that a rapid construction
period would promote DTV's competitive strength internationally, spurring the American
economy in terms of manufacturing, trade, technological development, international
investment, and job growth. 10 Third, we stated that "an aggressive construction schedule

This portiDn 01 the prvposed ruIa tmrally tn.cks the prvu4nm ~ nich I mtJ or local mth.Irily lIUy deay I nqueri tll constnIct per-.onal I'irde::
services f2dIi&s IS outlined In the 1SSG Telmmmkwns 1.1. H V.s.c. I 332(c}(1}(B}(iii} ("Any decisiDn ~ I mtJ II' Io~ tomwlll If Illy
Wtramtnl1Ii!y the~of tll deny I nqutSl tll pl.1u, constrOO, Ir IIlDdify per;llaa! rim wOO b:iliti:s Wll be In writing Illd supported ~ tuhmnfi31 nideace
~nbiud In I written ~cord.")

Whila the 199GTdmmmicwns A:t ~nb.ins prvcedw fer the lfPeu cf I St1ta Ir Io~ tfflrwlll decisiDn In thl contal If the coaslruttiDn and
p~lIIent cf per:ona1 wire!e:s service fuili&:, th::8 prvcednm iiffer lr:im the pr::ednm p~po:d ~ the Petitianero. H He. ! 33%(c}(1}(B)('} ("Any
per:on dver-..t~ affe:ted by Illy filul a.ction or taibIra tll ut ~ I mtJ or local tOimJ:lenl II Illy In.strwnWil] thereof that I:i Into_Ill with this suhpmtraPh
my, within 30 ta~ after roch actioa or fJilnre ~ act, ~mnct u actioa ill tIIy C:UI'! of coc;Je~nt fw""'.ktiDo.. The ClIurl "ill he3l' ud iecide ra:h ution on
til apedited ba:i:. Any pe~n dm:ely affectd ~ til L1 or f1ilnn tll ut ~ I Stile ar ~~ tmrualll Ir any In..1lumenWity thenof th1t b lntoaZt:1ll with
CWlst (Ii) Iny petitiou the Collll:ll:ion Ivr ~lieL")

I'iflh Rmrt Illd Order, ~ 1t 'i ! O.
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helps to offset possible disincentives that any individual broadcaster may have to begin
digital transmissions quiddy. ,,11 Finally, we found that a rapid build-out would work to
ensure that the recovery of broadcast spectrum occurs as quickly as possible.12 This will
enable the federal government to reallocate some of the recovered spectrum for public
safety purposes, and to eventually auction the rest. IJ

11. To achieve these purposes, we instimted an "aggressive but ·reasonable"
construction schedule, aimed at exposing as many homes to DTV as early as possible.14 In
the Fifth Report and Order, we noted that circumstances beyond a broadcaster's control,
such as difficulties in obtaining zoning and other approvals, may interfere with its ability to
meet construction schedule requirements. IS We are, however, also sensitive to the
important state and local roles in zoning and land use matters and their longstanding
interest in the protection and welfare of their citizenry. Given the countervailing importance
of accelerated construction of DTV transmission facilities, however, we seek to define
those circumstances in which it may be necessary to preempt state and local regulations in
order to achieve the benefits of a rapid roll-out of DTV.

12. As a preliminary matter, we note that it is well settled that the Communications
Act of 1934, as amended ("Communications Act"), comprehensively provides for
regulation of radio frequency interference and that the FCC has exclusive jurisdiction to
resolve such questions. 16 With regard to interference affecting home consumer equipment in
particular, Congress plainly stated in the 1982 amendments to the Communications Act
that it intended federal regulation to completely occupy the field to the exclusion of local

g. at i SZ.

u See Halite of PrJomd 1tll!e Milial La 1:1 ~acket No, 97·157, TCC S7·W, l!t%!lmw: r1 re~virioa ~wels so·sa, ~e HS·aoS MHz aud
(July 9, 1997), See A1sa BBA, mn nata Z, (codified l! i7 D.S-C. ! Z31) (J:':rifu.t ~r the WcWG of 24 megahertz cl r:turned rpeclram III be ill::31ed
!Dr public ruety urvim and 3G megahertz af th31 rpec!l"ilm III be u:ti::ed far c:=:'61 ~)

" Fi1th Rtnort and Orner, ~ l! ,~ Z, 7.

g. 11 i 77.

16 See e.g., 47 U.S.c. §§ 152(a), 301, 303(c), (d), (c), and especially (f); I-lead v. New Mexico Board of
Examiners in Optometry, 374 U.S. 424,430 n.6 (I 963)(thc FCC's "jurisdiction over lechnical mattcrs" associated
with the transmission of broadcast signals is clearly exclusive); 960 Radio, Inc., r-CC 85-578 (released November 4,
1985)(preempts local zoning authority regulation of interhence caused by an FM station); Mobilecom of New
York. Inc., 2 r-CC Rcd 5519 (Com. Car. Bur. 1987)
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and state governments. 17 Thus, a rule preempting state and local zoning regulations based
on electromagnetic ·interference would simply codify the existing state of the law. With
respect to other aspects of the proposed rule - preemption of state and local zoning
restrictions based on environmental or health effects of RF emissions, tower lighting,
painting and marking, and health, safety and traditional land use powers - we have
authority to preempt where state or local law, among other things, stands as an obstacle to
the accomplishment and execution of the full objectives of Congress1S or where we find
preemption is "necessary to achieve [our] purposes" within the scope of our delegated
authority. 19

13. Congress explicitly indicated its objective of a speedy recovery of spectrum in
Section 336(c) of the 1996 Telecommunications Act, "Recovery of License. ,,20 That
section requires that the Commission establish as a condition of granting a DTV license the
return of either that license or the original license held by the licensee "for reallocation or
reassignment (or both) pursuant to Commission regulation." As indicated above, the
Commission found that a speedy conversion would- enhance the likelihood of success for
the DTV roll-out and allow for the rapid recovery of spectrum. The Commission
determined that a h;;thargic conversion would, to the contrary I undermine the potential for a
successful conversion and thereby undermine the potential for such a recovery, as sought
by Congress. The Commission also determined that the prompt, broad availability of DTV
to the American public was an important public interest goal. 21

14. Delays in local'zoning and land use decisions would hold up the construction of
an essential part of the DTV transmission system and make it impossible for a licensee to

17 H.R. Report No. 765, 97th Congo 2d Sess. 33 (1982), reprinted in 1982 U.S. Code Congo & Ad. News
2277 (amendment to Section 302(a) of Act)("The Conference substitute is further intended to clarify the reservation
of exclusive jurisdiction to the Federal Communications Commission over matters involving RFI. Such matters
shall not be regulated by local or state law, nor shall radio transmitting be subject to local or state regulation as part
of any effort to resolve an RFI complaint. ")

" !lines " Dnidlv;ilz, ZI%u.s. S%, GB (1941).

" City 01 New York Y. FCC, m V.s. 57, GZ (1m). Se. tmnlly LouLillI1 Public Se~e Colnl:lL-:ion " FCC, m u.s. m, 3GH9 (1m)
l.d C3.:es titd thtl'tin.

i7 v.s.c. i m(c). See tenm!!y i7 V.S.C. i lSI (purpm tI tha A.et in:m:~ "b cuke mibh~, s: f1r IS PI=ihle...l tzlli.d, clfi.-ie~t lilliDn·
iii!e w warl.d·wida rille CQ::u:mni:ilian ~r;ic. m l!equtie b:ilitie:"); i7 u.s..c. ! 157 ("It wn h the FClicy II the United snm b .murat. the p~n
el ceill' !e:hnobgies llld servic~ III \.he FUblic.").

II Fifth Report tnd Drier, ~ tI ~ 5.
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satisfy the construction requirement to transmit "a DTV signal strong enough to encompass
the community of license," by the required deadline.22 This could leave broadcasters
unable to "give a great number of viewers access to a DTV signal in a very short period. ,,23

To the extent that state and local ordinances result in delays that make it impossible for
broadcasters to meet our· constrUction schedule and provide DTV service to the pUblic,
important Congressional and FCC objectives regarding prompt availability of this service
to the public and prompt recovery of spectrum would be frustrated.

15. At the same time, we are sensitive to the rights of states and localities to protect
the legitimate interests of their citizens and we do not seek to unnecessarily infringe these
rights. The Commission recognizes its obligation to "reach a fair accommodation between
federal and nonfederal interests. ,,24 Thus, it is incumbent upon the Commission not to
"unduly interfere with the legitimate affairs of local governments when they do not frustrate
federal objectives. ,,25 These include not only certain health and safety regulations, which
the Petitioners I proposed rule recognizes, but also the right of localities to maintain their
aesthetic qualities. 26 Indeed, historically we have sought to avoid becoming unnecessarily
involved in local zoning disputes regarding tower placement. Nevertheless, we have
adopted rules preempting local zoning ordinances where the record established that such
ordinances were inhibiting the implementation of Congressional or FCC objectives,
including with regard to locating satellite "dish" antennas and amateur radio towers. 27

16. The Petitioners' proposed rule would cover siting of all broadcast transmission

u

u

Fifth Rm" and Onler,~ tl ~ 91.

"6

Arecibo Radio Corporation, 101 FCC 2d 545,550 (1985); see City of New York v. FCC, 486 U.S. 57, 64
(1988) (Commission exercise of preemption power must represent reasonable accommodation of conflicting
policies.)

Notice of Proposed Rule Making, In the Maltcr of Preemption of Local Zoning Rcgulations of Rccejvc
Only Satellite Earth Stations, 100 FCC 2d 846, 853 (1985). See also Preemption of Local Zoning Regulations of
Satcllite Earth Stations, IB Docket No 95-59, II FCC Red 5809 (1996).

See Preemption of Local Zoning Regulations of Rcceive-Only Satellite Earth Stations, 100 FCC 2d 846 at
1 21; Amendment of Part 73 of the Commission's Rules to More Effectively Resolve Broadcast Blanketing
Interference, 1I FCC Red 4750, 4754 (1996) (localities best situated to resolve local land use and related aesthetic
questions).

U, ~empfu~ of Lml Zonin! or Other ~ttl1.lfun 01 ~ce~clj ~!lite £l.l'th SWim, CC Docket lie. 85-87, &9 RR 2d 1m (l\dtJ;d Feb.
S, 1m); F/~ml Prtemptinn 01 St.!e cd Lml ~tll1.lfuo.: Ftrtllnint b Weur P.ili1 F~iIitie~ PRE ·1 SO Fed.. P~g. 38m (~pl 25, 1985).
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facilities construction. That is, petitioners have not limited their preemption role to DTV
related construction, including the involuntary relocation of PM antennas now collocated
on television towers. It is less clear that preemption will be needed where broadcasters do
not face exigencies such as DTV construction deadlines. There are now over 12,000 radio
and 1,500 television station licenses outstanding, totals which suggest that generally
compliance with state and federal laws relating to broadcast station construction and
operation has been possible and that state regulation has not been~ insuperable obstacle to
the exercise of the Commission's "powers to promote and realize the vast potentialities of
radio. ,,28 In these circumstances, we seek information on whether any preemption role
should be limited to DTV construction and to radio station transmission facility relocations
resulting from such construction. 29 We also seek additional information on Petitioners I

assertion that local zoning regulation 11 stands as an obstacle to the implementation of the
DTV conversion and to the institution and improvement.of broadcast service generally. ,,30

IV. Request for Comments

17. In order to determine whether preemption is necessary and desirable and the
scope of any preemption rule, we seek comment on a number of issues. This will enable
the Commission to determine whether and how extensively it should exercise its authority
to preempt state and local zoning and land use laws and ordinances.

18. As an initial matter, we generally invite comment on the Petitioners' proposals
for the preemption of state and local laws, regulations and restrictions on the siting of
broadcast transmission facilities. We seek comment on the Petitioners' proposed
preemption rule. Alternatively; we request comment on whether any rule we adopt should
focus on actions state and local governments would be preempted from taking or what state
or local authority would be preempted by failure to act within a specified time period.3

!

19. We seek a detailed record of the nature and scope of broadcast tower siting
issues, including delays and related matters encountered by broadcasters, tower owners
and local government officials. Although Petitioners provide anecdotal evidence regarding
difficulties encountered by several broadcasters in attempting to meet local ordinances in
connection with tower siting and construction, we have no basis on which to determine the

21

n

National Broadcasting Compnnv v. United States, 319 U.S. 190, 217 (1943).

Petili:~ 11 p~e 22.

~ !i, 47 C.F.P~ S 25.104.
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extent to which such difficulties are representative of radio and television broadcast
industry. tower siting experiences generally. So that we might have a factual basis upon
which to detennine the nature and extent of the problem, we ask commenters to provide us
with information on their experiences, both positive and negative, with state and local
zoning and land use approvals, and with the application of other laws and ordinances in
connection with their efforts to site, construct and operate radio and television transmission
towers. Particularly relevant would be comments on the duration of local permitting
processes tied to such laws and ordinances. We are also particularly interested in receiving
information about experiences related to obstacles and time constraints or delays
encountered by broadcasters and tower owners in the top 30 markets. J2

20. We are especially interested in the extent to which commenters believe any such
difficulties are representative of difficulties that are now being faced or will be faced in the
context of DTV build-out. Also, we request comments on whether existing laws,
ordinances and procedures are likely to impede adherence to our accelerated DTV build-our
schedule.

21. We seek comment on the scope of the preemption proposed by Petitioners, on
the range of facilities to which the rule should apply and on the state and lDC.1l laws,
regulations, and other restrictions which federal law might preempt. Should we preempt
local regulation for all broadcast facilities? Should the preemption be limited to
construction of DTV transmission facilities and the relocation of those FM radio facilities
displaced by DTV? Should the preemption be limited to the top markets in which the DTV
roll-out schedule is more aggressive?

22. Should the Commission preempt state and local restrictions regarding exposure
to RF emissions from broadcast transmission facilities? Are there other circumstances in
which it is appropriate for the Commission to preempt state and local regulation of the
siting or construction of transmission facilities? Should federal regulation preempt local
regulation intended for aesthetic purposes?

23. We seek comment on the procedural franlework proposed by Petitioners. Are
the time frames proposed by Petitioners reasonable? Specifically I should we preempt state

.and local government authority where they fail to act withiri certailltime pcriods? If so,

.what should be those time periods? Is 45 days appropriate, or would 90 days be more
realistic for broadcast tower applications? Can the DTV construction schedule in the Fifth
Report and Order be rcconciled with the procedures of statcs and localities? In the event

D The t:p t1Iirt] telfvtian ute/:, 1: rcled b7 l{lttt~ MedU Ee:ew.h 1: :! AprJ 3, 1997 L"'e: New T:rk, ~. Antele:, ~J:ago, P~~ll1, SJJ Tr.:.:i;c=,
B~1l, il:!linttoll, D.C., D3fu.:;·Fcrt i:rth, Dctrou Ailinb., R:o..1D1l, ~~'l';clll3, ClmbM, llli.o..m~:li:.st. hul, Tl.!:lJIa.st.Plter:bLi,~ PhmiI, De:m,

PifubJrth, SltI'W:t~St:chicll, Sl Loai::, O:!nMlytliu BeJ.:~ B_~, lirW~ OR, l:iimfcli:, SJJ Di!~c, H!.-tfcrHlcw Hm:l, C'..JJ'!:b, P.iliitb·Dur~ IJld
Ciwui
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that we preempt as to procedural aspects of zoning· and land use regulation, what
constraints, if any, are there on the ability of state and local governments to meet the
expedited procedures sought by Petitioners? We specifically ask states and localities to
comment on their current procedures, their need to use these procedures, the possibility of
using expedited procedures to assure our DTV construction schedule is met, and the nature
of such expedited procedures. Is there an appropriate role for the Commission in resolving
disputes between localities and licensees with respect to tower siting issues? What is the
nature of that role - arbitrator, mediator or simply the provider of a forum to which parties
can turn for suggestions on resolving local disputes? Is outside arbitration, administered by
the Commission, an appropriate forum for alternative dispute resolution?

24. We note that we recently received an Advisory Recommendation on the
Petitioner's proposal from the Commission's Local and State Government Advisory
Committee. 33 This recommendation will be incorporated into the public record of this
proceeding, and we will consider the issues raised by the Committee in this and any future
flling.

V. Administrative Matters

25. Comments and Reply Comments. Pursuant to applicable procedures set forth in
Sections 1.415 and 1.419 of the Commission's Rules, 47 C.F.R. §§ 1.415 and 1.419,
interested parties may me comments on or before October 30, 1997, and reply comments
on or before December 1; 1997. To file formally in this proceeding, you must me an
original plus four copies of all· comments, reply comments, and supporting comments. If
you want each Commissioner to receive a copy of your comments, you must me an
original plus nine copies. You should send comments and reply comments to Office of tlle
Secretary, Federal Communications Commission, Washington, D.C. 20554. Comments
and reply comments will be available for public inspection during regular business hours in
the FCC Reference Center (Room 239), 1919 M Street, N.W., Washington, D.C. 20554.

26. Initial Paperwork Reduction Act of 1995 Analysis. We have not proposed in
this proceeding any proposed or modified information collection requirement.

27. Ex Parte Rules. This is a non-restricted notice and comment rule making
proceeding. Ex parte presentations are permitted, except during the Sunshine Agenda
period, provided they are disclosed as provided in the Commission Rules. See generallv 47
C.F.R. Sections 1.1202,1.1203, and 1.1206(a).

D LmllJ1d SUle ~ve~Dt Advi:ory ~mmitlu F.mlWWtinn No. Z, W htitian far Further Iicti.~ af l'rtipo:td P.tW M~, Idld Docket 87·m, Angu:t
1, 1997.

10



II:

Federal Communications Commission FCC 97-296

28. Initial Regulatory Flexibility Analvsis. With respect to this Notice, an Initial
Regulatory Flexibility Analysis ("IRFA ") is contained in Appendix A. As required by
Section 603 of the Regulatory Flexibility Act, the Commission has prepared an rRFA of the
expected impact on small entities of the proposals contained in this Notice. Written public
comments are requested on the IRFA. In order to fulfill the mandate of .the Contract with
America Advancement Act of 1996 regarding the Final Regulatory Flexibility Analysis, we
ask a number ofquestions in our IRFA regarding the prevalence of small businesses in the
industries covered by this Notice. Comments on the IRFA must be filed in accordance

with the same fIling deadlines as comments on the Notice, but they must have a distinct
heading designating them as responses to the mFA. The Secretary shall send a copy of
this Notice, including the IRFA, to the Chief Counsel for Advocacy of the Small Business
Administration in accordance with Section 603(a) of the Regulatory Flexibility Act, Pub.
L. No. 96-354, 94 Stat. 1164,5 U.S.C. § 601 et seq. (1981), as amended.

29. Authority. This Notice is issued pursuant to authority contained in Sections
4(i), 303, and 336 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i),
303, 307 and 336.

30. Additional Information. For additional information on this proceeding, please
contact Keith Larson, Assistant Bureau Chief for Engineering or Susanna Zwerling, Policy
and Rules Division, Mass Media Bureau (202) 418-2140.

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton
Acting Secretary

11
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Initial Regulatory Flexibility Analysis
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As required by Section 603 of the Regulatory Flexibility Act ("RFA"),5 U.S.C. §
603, the Commission is incorporating an Initial Regulatory Flexibility Analysis (lRFA)
of the expected impact on small entities of the policies and proposals in this Notice of
Proposed Rule Making ("Notice"). Writtenpublic comments concerning the effect of the
proposals in the Notice, including the IRFA, on small businesses are requested.
Comments must be identified as responses to the IRFA and must be fJ1ed by the deadlines
for the submission of comments in this proceeding. The Secretary shall send a copy of
this Notice, including the mA, to the Chief Counsel for Advocacy of the Small Business
Administration in accordance with paragraph 603(a) of the Regulatory Flexibility Act. 34

Reasons Why Agency Action is Being Considered: In its Fifth Report and Order in its
digital television proceeding (MM Docket No. 87-268) the Commission adopted an
accelerated roll-out schedule for digital television stations. That schedule requires the
top four network affiliates in the top ten television markets to construct their digital
television facility and begin emitting signals by May 1, 1999. AffIliates of these four
networks in markets 11 - 30 must be on the air by November 1, 1999. All other
commercial stations will have to construct their DTV facilities by May 1, 2002, and
noncommercial stations by May 1, 2003. The Commission found this accelerated
schedule necessary to promote the success of DTV and allow for spectrum recovery, a
goal shared by Congress. In a rule making petition filed by the National Association of
Broadcasters and the Association of Maximum Service Television the Petitioners claim
that state and local zoning and land use laws, ordinances, and procedures may have a
delaying effect on the siting, placement and construction of new television towers that
will be needed for DTV. Additionally, they contend, the antennas of many FM radio
stations will need to be displaced from existing towers to enable them to support new
DTV antenna arrays and these FM stations will have to build new towers to enable them
to continue to serve the public. Accordingly, they ask the Commission to adopt a rule
preempting state and local laws, ordinances and procedures that could work to delay the
inauguration of DTV service. The Commission believes the prompt deployment of DTV
is essential to several goals, and that compliance with such local requirements may, at
least in some cases, both make compliance with both these procedures and the roll-out
schedule impossible. Additionally, it believes that some of these state and local
regulations may stand as obstacles to the accomplishment of the rapid transition to DTV
service and the spectrum recovery that it will permit. This recovery is also an important
congressional purpose as evidenced by its 1996 adoption of 47 U.S.C. § 336.

H Pub. L. No. 96-354, 94 Stat. J164, 5 U.s.C. § 60 J ct seq. (1981), as amended.
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Need For and Objectives of the Proposed Rule Changes; .Petitioners have
demonstrated that at least some state and local zoning and land use laws, ordinances and
procedures may, unless preempted by the Commission, prevent television broadcasters
from meeting the construction schedule for DTV stations established by the Commission,
retarding the recovery of frequency spectrum by the government for reallotment and
delaying digital service to the public. Additionally, in some cases they may result in
discontinuation of FM radio service to the public should displaced FM antennas be
unable to relocate to new antenna towers.

Legal Basis: Authority for the actions proposed in this Notice may be found in Sections
4(i), 303(r), and 336 of the Communications Act of 1934, as amended, 47 U.S.C. §§
154(i), 303(r), and 336.

Recording, Recordkeeping, and Other Compliance Requirements: The Commission
is not proposing any new or modified recordkeeping or infonnation collection
requirements in this proceeding.

Federal Rules that Overlap, Duplicate, or Conflict with the Proposed Rules: The
initiatives and proposed rules raised in this proceeding do not overlap, duplicate or
conflict with any other rules.

Description and Estimate of the Number of Small Entities to Which the Proposed
Rules Will Apply: Under the RFA, small entit:es may include small organizations,
small businesses, and small governmental jurisdictions. 5 U.S.C. § 601(6). The RFA, 5
U.S.C. § 601(3), generally defines the term "small business" as having the same meaning
as the term "small business concern" under the Small Business Act, 15 U.S.C. § 632. A
small business concern is one which: (1) is independently owned and operated; (2) is not
dominant in its field of operation; and (3) satisfies any additional criteria established by
the Small Business Administration ("SBA"). Pursuant to 5 U.S.C. § 601(3), the
statutory defInition of a smaIl business applies "unless an agency after consultation with
the Office of Advocacy of the SBA and after opportunity for public comment, establishes
one or more defInitions of such term which are appropriate to the activities of the agency
and publishes such defmition(s) in the Federal Register. "35

The proposed rules and policies will apply to television broadcasting licensees,

D i1ili .., lentilinl'y belim lht the snA'l definition d "c.ill bll:ine::" ~illy mr;ti!e: I:.: mcler of nfu l.nd tmisiDn broiliJ:l mfuln.: lh1I an
tI:l!! r-..::ne::e: cd b net l"..itl::~ fer purpo::: If detercinint fre !::pw of tie p:-:p:1!s o~ 0l!I W:ii:ica l.!ld nfu ~ns, ~r rurre>tS of !hi: Notice, n
~ t:.: SEA'; dlfuifun in dltlroining fre nll:lblr of cull ~":r;'':: b v;hi:~ t:.e ~j;p::ed rJle: ;;;md l.pply, but .., r::ern the ri...Ohl b copt I Dl'~ miWle
iefuifun of Old bu..ine::" ~ lilpllid lD nfu l.nd teleri:ian b~u:d rlllic~ or ater eutiti!: r.Jbje:t b the p~pmd rilis in thb liolite cd ~ tn..irler furth!r
the t:::e of the ncler of 1::ulJ entities thl.l L.., M cd leleri:ian b~tiCl."Ur: ar c~er l::u!l ~dil l~ b the _~ See Rtcorl llld Order in !liM Doeket
No. 93-48 ~hilmn'l Television PrlErwp.illg), 11 m ~d 10m, IOn/·j! (1996),~ 5 ue. ~ 601(3).
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radio broadcasting licensees and potential licensees of either service. The Small Business
Administration defines a television broadcasting station that has no more than $10.5
million in annual receipts as a small business.~6 Television broadcasting stations consist
of establishments primarily engaged in broadcasting visual programs by television to the
public, except cable and other pay television services.31 Included in this industry are
commercial, religious, educational, and other television stations.38 Also included are
establishments primarily engaged in television broadcasting and which produce taped
television program materials. 39 Separate establishments primarily engaged in producing
taped television program materials are classified under another SIC number. 40 There
were 1,509 television stations operating in the nation in 1992:'1 That number has
remained fairly constant as indicated by the approximately 1,558 operating television
broadcasting stations in the nation as of May 31, 1997.42 For 199243 the number of
television stations that produced less than $10.0 million in revenue was 1,155
establishments. 44

13 C.F.1t S 121.201, Sbndm Industri.1l Cade (SIC) mz (1996).

n Eeanamie: m Statistics !dl:lini:traticll, Burua of Cenm:, U.s. Dep~ D! C;t::."=, 1m C= II' Tw:mnr.a, ~o=t:un In Um.'ll:,
E::Ul.l:IIOTIn Fill S::;~ UC92oS-1, AppendiJ: A·9 (1995).

U!4- ~e Eumive Offieo at the Pre:W1l!, Dfflte 01 Mwgemtnl ud hdtet. S!IWrd I:~~.J! cafi::&n M~tul (1m), l.t 283, lOhi:h de:trihes
"Te!:mitJn Bmde3Stint St3li=ns (SIC Cade HZ 3) as:

E.i2II~nb pri:wily engaged In b~ade3,S!int Tim! pratnms by liliiim. ID t.bt pab!i:, a:tpl eab!: lIId ather P'Y Idevi:iDa semm.
Indaded ill this bdastry an ~aullucial, relig~lIS, edlIt:&D1I lIId Ither lelni:iilln uwns. !l:: Ineladed ill1 are emhlishme~ls pri.aurily
engaged In ltl:ri:iilIn b~ademint lIId which pradll~ bped l:levisiDll F!'Otro- Il1lui.1h.

II Econamics w Statistics ~n, Buren If Cenm, D.S. DepWDat II Caau:u=, 1992 em: 11 flJ..muu~ c.o:m.t~ 10 Onum:,
bI:.':mJT1D Fill s.:. W~ UC92oS-l, AppendiJ: A-S (1995).

"!4- SIC 7U 2 (Matica f... and Video rape Pradactian); SIC 7m (TWlri.~ ProdllM m~eallS Them ~rritlS (;l'Jdlleer. 01 lin radio lIId
l:lniswD pragruns).

II rcc lim !t(l:~ Na. 31m, Ja 13, 1993; E~~tcito and StIli:ti::~n, £lIma of Cenm:, u.s. Deplrtmtnl 01 CllCllllrce, npn nole
7B, AppendiI U

II FCC liews !t(1:~ "BrladC3...t StJ.!igD i'alili 2S cf Ihy 31, 1997.

II Cen..'U: lor Clln...... j·:&ns' r.!Jb1i:hmnt: I..M perlormtd rnry fin yt3J"i a.iint Wi I ":" Il "7", $:1 Ecmci:: w SUli:;fu: Atri'intioll,
Bl!rull cf Cell..'U:, U.s. Dep3.l't:!:1 of Co~rce, supra notc 78, III.
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Additionally, the Small Business Administration defines a radio broadcasting
station that has no more than $5 million in annual receipts as a small business.'4S A radio
broadcasting station is an establishment primarily engaged in broadcasting aural
programs by radio to the public.46 Included in this industry are commercial religious,
educational, and other radio stations. 47 Radio broadcasting stations which primarily are
engaged in radio broadcasting and which produce radio program materials are similarly
included.48 However, radio stations which are separate establishments and are primarily
engaged in producing radio program material are class'ified under another SIC number. 49

The 1992 Census indicates that 96 percent (5,861 of 6,127) radio station establishments
produced less than $5 million in revenue in 1992. so Official Commission records indicate
that 11,334 individual radio stations were operating in 1992. 51 As of May 31,1997,
official Commission records indicate that 12,156 radio stations were operating, of which
7,342 were FM stations. s2

Thus, the proposed rules will affect many of the approximately 1,558 television
stations; approximately 1,200 of those stations are considered small businesses. s3

S9,9S9,m ud beg3.11 at SIO,OOO,OOO. No c1tegory ~r SIO.S millian emtei nz, the number i; as accurate 11 it Is po:ib1l b cmJm with the ai1ilJbll
bIormtilill..

13 e.F.P.. ! 121.2 0I, SIC m 2.

Ii

Ii

" Ii

.. fbe Cenru B'mlll cour.~ ndio me.: Ioclled t! the WI.! ~ilily L:: o~e dtish::lenl fhw.lol", u:h ~c~ A!!.frK ~:nbilufuln mn~ t:i one
e:tJblthlilenl

ret lie.... Rdmt No. 31327, In 13, 1993.

u rcc l'im ~L:l:>e "Brab..-: Stilian Tobl:: 11 If llhj 31, 1997."

U We lISe the 77 perm! F4UN of TV tll~e.: openlir.g at ~:: lh~ SID ~n fIr 1m and lpp~ Ub t=e 1997 t:hl of ma TV t!lticns to
a.-nie at 1,200 r.ili:e.: cl!e~ori:ed 1S mill busmmcs.
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Additionally, the proposed rules will affect some of the 1-2,156 radio stations,
approximately 11,670 of which are small businesses.54 These estimates may overstate the
number of small entities since the revenue figures on which they are based do not include
or aggregate revenues from non-television or non-radio affiliated companies.

In addition to owners of operating radio and television stations, any entity who
.seeks or desires to obtain a television or radio broadcast license may be affected by the
proposals contained in this item. The number of entities that may seek to obtain a
television or radio broadcast license is unknown. We invite comment as to such number.

Any Significant Alternatives Minimizing the Impact on SmaIl Entities and
Consistent with the Stated Objectives: This Notice solicits comment on a variety of
alternatives discussed herein. Any significant alternatives presented in the comments will
be considered. The Commission believes that the proposed rules and policies may be
nece~sary to promote the speedy deployment of digital television service and the prompt
recovery of broadcast frequency spectrum for reallotment. We seek comment on this
belief.

Report to Small Business Administration: The Commission shall send a copy of
this Initial Regulatory Flexibility Analysis along with this Notice to the Small Business
Administration pursuant to the RFA 5 U.S.c. § 603(a). A copy of this IRFA will also
be published in the Federal Register.

" il ll:4 the 9G~ ligan cf 00 rt~l emblishment. ;ill b lhJ.n S5 m.illlin remnl lr:ic thl Cen."U: dlU wd ~plj tl b !be 12,156 i:i:iiduJ.!
rntion tCUllt (0 urire l! 11,670 iMiriduJ.! tUfu:s 1l wll bu..iJle::m.
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In order to facilitate the rapid deployment of Digital Television ("DTV") services,
as 'authorized by the Commission in M1vf Docket No. 87-268, and in recognition of the
need to facilitate the siting and construction of broadcast transmission facilities generally,
the following procedures and rules shall apply to the siting of new broadcast transmission
facilities or the alteration or relocation of existing broadcast transmission facilities by
television and radio stations whose operations have been authorized by the Commission.

(a) Siting Procedures. A State or local government or instrumentality thereof shall act
on any request for authorization to place, construct, or modify broadcast
transmission facilities within a reasonable period of time after a written request is
filed with such government or instrumentality for any required permit or other
authorization. For purposes of this subsection, a "reasonable period of time" shall
mean:

(1) within
twenty-one (21) days, with respect to requests to (i) modify existing
broadcast transmission facilities where no change in location or overall

height IS

proposed, and (ii) strengthen or replace an existing broadcast
transmission facility;

(2) within tll.i.rty (30) days, Witll
respect to requests to (i) relocate existing broadcast transmission facilities
from a currently approved location to another location within 300 feet; (ii)
consolidate two or more broadcast transmission facilities on a common tower
other structure, whetller the tower or other structure is pre-existing or new;
or (iii) increase the height of an existing tower;

(3) in all other C.1ses, within forry-five (45) days,

The failure of a state or local governmcnt or instrumentality thereof to act on any
request witlJin a reasonable period of time will result in thc request being deemed
grantcd.

(b) Preemption.

(1) No state or local governmcnt or instrumentality tllcreof may dcny a request to
place, construct or modify a broadcast antenna facility on tllC basis of:
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(i) the environmental or he.1lth effects of radio frequency erruSSIOns to the
extent that such facility has been determined by the Commission to

comply with the
Commission's regulations and/or policies concerning

such emissions;

(ii) interference eff~ts on existing or potential telecommunications providers,
end users, broadcasters or third parties, to the extent that the broadcast
antenna facility has been determined by the Commission to comply with
applicable Commission regulations and/or pOlicies concerning
interference;

(iii) lighting, painting, and marking requirements, to the extent that the faciliry
has been determined by the Federal Aviation Administration ("FAA") or
the Commission to comply with applicable FAA and Commission
regulations and/or policies regarding tower lighting, painting and
marking;

(2) Any state or local land-use, building, or similar 'law, rule or regulation that
impairs the abiliry of federally authorized radio or television operators to

place, construct or modify broadcast transmission facilities, is preempted
unless the promulgating authoriry can demonstratc that such regulation is
reasonable in relation to:

(i) a clearly defmed and expressly stated health or safety objective other

than one related to those set forth in Section (l)(i)-(iii) above; and

(ii) the federal interests in (i)
allowing federally authorized broadcast operators to
construct broadcast transmission facilities in order to render their service
to the public; and (ii) fair and effective competition among competing
electronic media.

(c) Writ/ell decisioll. Any decision by a State or local government or instrumentaliry
thereof to deny a request to place, construct, or modify a broadcast antcnna facility
shall be in writing and supported by substantial evidcnce contained in a written
record. Such written decisions shall be delivered to all applicants within five (5)
days.

(d) Allen/ative Dispute Resolution. In the event that an applicant is denied approval to
place, construct, or modify a broadcast antenna faciliry, Ule applicant may elect to

.'

I~
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have its request submitted to an alternate dispute' resolution process which shall
be administered by the Corn.miSsion. An Applicant whose request has been denied
may elect arbitration by filing a written notice of election, including a copy of the
written decision of the state or local government or instrumentality thereof, with the
Commission within ten (10) days of receipt of the decision of the state or local
government or instrumentality thereof. The Commission shall select an arbitrator to
hear and resolve the dispute within five (5) days of receipt of the notice. The
Commission shall conduct and complete the arbitration within fifteen (15) days of
receipt of the applicants' Written request for arbitration. If it is determined that the
decision of the state or local government or instrumentality thereof is unsupported
by the evidence in the record and would, if allowed to stand, frustrate the federal
interests set forth above in paragraph (b)(2)(ii), the Commission shall issue an order
vacating the decision of the state or local government or instrumentality thereof and
granting the applicant's request to place, construct, or modify its broadcast antenna
facility .

(e) Declaratory Relief. Any radio or television operator adversely affected by any final
action or failure to act by a State or local govemmem or any instrumentality thereof
that is inconsistent with this rule may, within 30 days after such action or failure to
act, petition the Commission for a declaratory ruling requesting relief. The
Commission shall act on such petitions within thirty (30) days

(f) Definitions. For purpose of this section:

(i) "Broadcast transmission facilities" shall mean towers, broadcast amennas,
associated buildings, and all equipment cables and hardware used for the
purpose of or in connection with federally authorized radio or television
broadcast transmissions.

(ii) "Broadcast operator" shall mean a person, firm, corporation or
other form of business organization which has been issued a construction
pennit, license, experimental authorization, special temporary authorization, or
other authority from the Federal Communications Conmussion.


